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18  February  2022 
 
 
 
 
 
 
 
 
 
 
Mr Justin Dearness 
Office of the Chief Tax Counsel 
Australian Taxation Office 
C/- 2 Narellan Street 
Canberra ACT 2601 
     
Request to finalise the Draft Taxation Ruling on Section 100A of the Income Tax Assessment 
Act 1936 with particular reference to ‘ordinary family and commercial dealing’. 
 
By email – justin.dearness@ato.gov.au 
 
 
Dear Sir, 
 
Advice under Development 
Draft Taxation Ruling – Section 100A Reimbursement Agreements 
Draft Practical Compliance Guideline 
Section 100A – Reimbursement Agreements – ATO compliance Approach 
 
Federal Court Decision: Guardian AIT Pty Ltd as trustee for the Australian Investment Trust v 
Commissioner of Taxation [2021] FCA 1619 (Guardian) 
 
The Advice under Development program as administered by the Australian Taxation Office (ATO) 
advises that the proposed Draft Taxation Ruling in respect of section 100A of the Income Tax 
Assessment Act 1936 (the Act), and the accompanying Practical Compliance Guideline was/is to be 
issued ‘February 2022’. 
 
The proposed draft ruling was to address matters with regards to the following: 
 

• Set out the Commissioner’s preliminary views on the exclusions from a ‘reimbursement 
agreement’ for: 

 
1. agreements not entered into with a purpose of eliminating or reducing someone’s 

income tax, and 
2. agreements entered into in the course of ordinary family or commercial 

dealings. 
 
The accompanying draft Practical Compliance Guideline would set out the Commissioner’s proposed 
compliance approach to section 100A reimbursement agreements. 
 
On 21 December 2021 the Federal Court issued its decision in Guardian which applied section 100A 
of the Act (in addition to the application of Part IVA of the Act) to particular facts and circumstances of 
a taxpayer, including such facts and arrangements as per the following: 
 

• A beneficiary under the trust arrangement as provided, was a non-resident of Australia for the 
relevant income tax years in question; and 

 

• The arrangement and structure of the taxpayer’s controlled entities included the arrangement 
under which the shareholder of the relevant company was the trustee of Guardian.  Further, a 
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nominated beneficiary of Guardian was the relevant company. As such, Guardian made 
distributions to the relevant company in the 2012 and 2013 income year in which the relevant 
company distributed franked dividends to Guardian in subsequent financial periods.. 

 
The decision by Logan J. in the Federal Court rejected the contention of the Commissioner of 
Taxation in respect to each of the following matters: 
 

1. The application of section 100A(1) of the Act. 
2. The application of section 100A (7) of the Act. 
3. The application of section 100A (8) of the Act. 
4. The application of Part IVA of the Act. 
5. A determination that on the basis of the facts and evidence as presented, the arrangements 

and respective distributions were in the course of ‘Ordinary Family and Commercial Dealings’. 
 
The Commissioner of Taxation has recently appealed the decision to the Full Federal Court. 
 
Background 
 
Tax and Super Australia (TSA) is a not-for-profit member based organisation that has represented  
tax and superannuation professionals for over 100 years. We have approximately 13,000 subscribers  
including 4,000 financial practitioners who are members. 
 
A material number of members are tax agents/accountants that represent small to medium sized 
businesses. 
 
Members are fully cognisant of the structuring issues involved in entering and planning tax efficient 
arrangements that will include the utilisation of corporate entities for the purposes of asset protection 
and for taking account of discretionary distributions in family arrangements.   
 
Where such arrangements include the facility for an entity to retain an economic benefit whilst other 
entities are the subject of the tax distribution, such arrangements have, in broad terms, been an 
object of the Commissioner’s attention (please see Tax Alert 2005/1 and Taxation Determination TD 
2005/34 (including its Addendum) (‘profit washing machine arrangements). 
 
Section 100A (1) of the Act states as follows: 
 
 (1)  Where: 
 
              (a)  apart from this section, a beneficiary of a trust estate who is not under any legal disability 
 is presently entitled to a share of the income of the trust estate; and 
 
             (b)  the present entitlement of the beneficiary to that share or to a part of that share of the 
 income of the trust estate (which share or part, as the case may be, is in this subsection 
 referred to as the relevant trust income) arose out of a reimbursement agreement or arose by 
 reason of any act, transaction or circumstance that occurred in connection with, or as a result 
 of, a reimbursement agreement; 
 
 the beneficiary shall, for the purposes of this Act, be deemed not to be, and never to have 
 been, presently entitled to the relevant trust income.  
 
 
For the purposes of the provision, ‘Agreement’ is defined as follows: 
 
 "Agreement" means any agreement, arrangement or understanding, whether formal or 
 informal, whether express or implied and whether or not enforceable, or intended to be 
 enforceable, by legal proceedings, but does not include an agreement, arrangement or 
 understanding entered into in the course of ordinary family or commercial dealing. 
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Phillip London 
Senior Tax Counsel 

Our Submission 
 
Given the wide prevalence by practitioners to structure arrangements that include the said distribution 
patterns, we find that it is primary that guidance and authority be provided to tax practitioners with 
regard to the meaning of ‘ordinary family and commercial dealing’.   
 
The decision by the Federal Court as of 21 December in respect to Guardian would appear, at face 
value, to have been determined with relevance to the understanding and acceptance by the Court of 
its particular facts. It would not appear to have offered broader or more general authority for the 
interpretation and meaning of ‘ordinary family or commercial dealing’, or agreements that are not 
entered for the purpose of reducing the income tax liability of a taxpayer, with regards to a factual 
situation outside of that provided in Guardian. 
 
In the absence of that authority and guidance, we therefore request the Commissioner, as a matter of 
priority, to finalise the draft ruling as proposed.   
 
We fully appreciate the position of the Commissioner with respect to the matter now being the subject 
of appeal.   
 
However, there is a margin of on-going uncertainty by tax practitioners with regard to such common 
structures and guidance offered by the Commissioner as was initially proposed, albeit in draft form, 
and potentially preliminary or adverse to what may be the eventual outcome, is sought by the TSA in 
representation of its members. 
 
We commend the Commissioner in recognising and to date, attempting to address this issue.  We 
encourage the Commissioner to continue to do so and complete the process to the greatest extent 
possible. 
 
 
 

* * * * * * * * 
 
If you have any questions in relation to this submission, please contact Phillip London on 0400 819 
698 or p.London@taxandsuperaustralia.com.au  
 
Yours Faithfully, 
 

 

mailto:p.London@taxandsuperaustralia.com.au

